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IN THE DISTRICT COURT OF THE CHEROKEE NATION

CHEROKEE NATION EDUCATION =

CORPORATION, d/b/a CHEROKEE ot

NATION FOUNDATION, oy &

Plaintiff, e

Ly ::%

v. Case No. CV-16-397 - = i

KIMBERLIE GILLILAND, =
Defendant.

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO STAY

Defendant Kimberlie Gilliland (“Gilliland™) submits this brief ir; support of her motion to
stay this action pending resolution of the criminal case the Cherokee Nation filed against her on
July 28, 2016, entitled, Cherokee Nation v. Gilliland, Case No. CRM-2016-54.

FACTUAL BACKGROUND

On July 27, 2016, Plaintiff Cherokee Nation Education Corporation (“CNEC™) filed this
action against Gilliland alleging that from January 20, 2010 through July 13, 2013, Gilliland,
while serving as CNEC’s Executive Director, committed numerous acts of embezzlement,
conversion and breaches of the fiduciary duties she purportedly owed to CNEC by purportedly
willfully and wantonly converting or embezzling CNEC funds or property for the personal use
and benefit of herself, her family and others." On that same date, CNEC served requests for
admissions on Gilliland requesting her to, among other things, admit that she embezzled funds or

converted property belonging to CNEC and did so willfully and wantonly with a culpable state

of mind.?

! A copy of the Petition is attached as Exhibit 1.
2 A copy of CNEC’s Requests for Admissions is attached as Exhibit 2.
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On July 28, 2016, just one day later, the Cherokee Nation filed a criminal case against
Gilliland entitled, Cherokee Nation v. Gilliland, Case No. CRM-2016-54 (the “Criminal Case™),
in which the Cherokee Nation alleged that Gilliland, while serving as CNEC’s Executive
Director, willfully and knowingly converted, misappropriated and embezzled CNEC funds for
the personal yse and benefit of herself and her family.® Eight of the nine counts in the Criminal
Case are based on the same factual allegations in this action.*

Both the Cherokee Constitution and the Indian Civil Rights Act provide Gilliland with a
right against self-incrimination. Cherokee Nation Const. Art. 11, § 2; 25 U.S.C. § 1301(a)(4).
Allowing this action to proceed at the same tire as the Criminal Case would place Gilliland in
the untenable position of facing self-incrimination in the Criminal Case in order to defend this
action or having an adverse inference drawn against her in this action if she invokes her right
against self-incrimination. Such a result is contrary to the interests of justice, Gilliland therefore
has moved this Court to stay this action pending the final resolution of the Criminal Case.

ARGUMENT AND AUTHORITY

L THE COURT HAS THE POWER TO STAY THIS ACTION PENDING A FINAL
RESOLUTION OF THE CRIMINAL ACTION WHEN THE INTERESTS OF
J USTICE REOUIRE

This Court has the discretion to stay this action pending the completion of the parallel
criminal case if the interests of justice so require. See, e.g., AIG Life Ins. Co. v. Phillips, 2007
WL 2116383 at *2 (D. Colo, July 20, 2007), Trustees of Plumbers and Pipefitters Nat'l Pension
Fund v. Transworld Mech., Inc., 886 F. Supp. 1134, 1138 (S.D.N.Y. 1995). The power to stay
proceedings is incidental to this Court’s power to control its docket. See, e.g., SEC v. Gordon,

2009 WL 2252119 at *3 (N.D. Okla. Jul. 28, 2009); In re Worldcom, Inc. Securities Litigation,

* See Petition (Ex. 1) at § 1; Complaint and Information (copy attached as Exhibit 3) at p. L.

* Compare Counts I-1V and VI-IX of the Complaint and Information (Ex. 3) to Counts 9-12, 20 (1150),2,16 and 18
of the Petition (Ex. 1).
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2002 WL 31729501 at *3-4 (S.D.N.Y. Dec. 3, 2002). Courts are afforded this discretion because
the denial of a stay could impair a party’s constitutional privilege against self-incrimination,
extend criminal discovery beyond the limits in the criminal procedure rules, expose the defense’s
theory to the prosecution in advance of irial, and/or otherwise prejudice the criminal case. E.g.,
Plymbers and Pipefitters, 886 F. Supp. at 1138; see Gordon, 2009 WL 2252119 at *3 (“One
reason to stay a civil proceeding where there is a parallel criminal proceeding is ‘to prevent
either party from taking advantage of broader civil discovery rights.””).

When considering whether to stay a matter involving parallel civil and criminal
proceedings, the primary focus is on the criminal defendant’s potential waiver or invocation of
his constitutional right against self-incrimination. E.g., Severino v. Klytie's Dev., Inc., 2008 WL
1782637 at *2 (D, Colo. Apr. 17, 2008). Determining whether a stay is appropriate requires the
balancing of the plaintiff’s interests in moving forward with the litigation against the interests of
a defendant who faces the choice of being prejudiced in the civil litigation if he asserts his right
against self-incrimination or being prejudiced in the criminal litigation if he waives that right.
E.g, AIG,20007 WL 2116383 at *2.

In weighing these interests and determining whether a stay is appropriate, courts
generally consider six factors: (1) the extent to which the issues in the civil and criminal cases
overlap; (2) the status of the criminal ‘case, including whether the defey_ndant has been indicted;
(3) the interests of the plaintiff in proceeding expeditiously versus the prejudice to the plaintiff
resulting from the delay; (4) the interests of, and burden on, the defendant; (5) the interest of the
Court; and (6) the public’s interest. E.g., Gordon, 2009 WL 2252119 at *4; 41G, 2007 WL

2116383 at *2.
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The most important factor is the degree to which the civil issues overlap with the criminal
issnes. E.g, Gordon, 2009 WL 2252119 at *4; Plumbers and Pipefitters, 886 F. Supp at 1139.
The strongest case for granting a stay is where a party under a criminal indictment is required to
defend a civil proceeding in the same matter. E.g, Worldcom, 2002 WL 31729501 at *35;
Volmar Distrib., Inc. v. New York Post Co., 152 F.R.D. 36, 39 (8.D.N.Y. 1993); see Severino,
2008 WL 1782637 at *3.

The ultimate question is whether this Court should exercise its discretion in order to
avoid placing Gilliland in the position of having to choose between risking a loss in the civil
action by invoking her constitutional right against self-incrimination or risking conviction in the
criminal case by waiving that right and testifying in the civil proceeding. See, e.g, Severino,
2008 WL 1782637 at *2; Brumfield v. Shelton, 727 F, Supp. 2d 282, 284 (E.D. La. 1989) (*In a
case where there is a real and appreciable risk of self-incrimination, an appropriate temedy
would be a protective order postponing civil discovery until termination of the criminal action.™).
Consideration of the six factors listed above weighs overwhelmingly in favor of staying this
action pending final resolution of the criminal action.

IL. THE INTERESTS OF JUSTICE REQUIRE THAT THIS ACTION BE STAYED
PENDING A FINAL RESOLUTION OF THE CRIMINAL ACTION

A. The Issues In This Action Overlap The Issues In The Criminal Action

A stay of civil proceedings is most likely to be granted where the civil and ¢riminal
actions involve the same subject matter, E.g., Brock v. Tolkow, 109 FR.D. 116, 119 (E.D.N.Y,

1985). A stay is even more appropriate when it is the government who brings both actions. /d.
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Here, eight of the nine counts in the Criminal Case are based on the same factual
allegations as in this action.” The issues in this action thus unquestionably overlap the issues in,
and involve the same subject matter as, the Criminal Case.

Moreover, CNEC has alleged that it is wholly owned by the Cherokee Nation. Petition
(Ex. 1) at § 1. The Cherokee Nation has alleged that CNEC*s officers are appointed by the
Principal Chief, and approved by the Tribal Council of the Cherokee Nation. Complaint (Ex. 3)
at 1. The Cherokee Nation has also alleged that it provides funding to CNEC, Jd. CNEC has an
advisory committee which is coﬁpﬁsed of four elected officials of the Cherokee Nation,
including the Principal Chief, the Deputy Chief, the chair or co-chair of the Executive and
Finance Committee of the Tribal Council, and the chair of the Education Committee of the Tribal
Council. CNEC Bylaws (copy attached as Exhibit 4) at art. IV, § 4.4. While CNEC is the
nominal plaintiff, the allegations CNEC and the Cherokee Nation have made in the petition in
this actions and the complaint in the Criminal Case show that it is effectively the Cherokee
Nation, i.e., the government, who is bringing both actions,

Finally, CNEC has already served requests for admissions asking Gilliland to admit that
she embezzled funds or converted property belonging to CNEC and that she did so willfully and
wantonly with a culpable state of mind. Gilliland must therefore decide whether to respond to
the requests for admissions or to assert her constitutionally guaranteed right against self-
incrimination. If she chooses the former, she risks providing the Cherokee Nation with leads or
evidence which may be used against her in the Criminal Case. If she chooses the latter course,
she greatly increases the chance she will be found liable in this action for substantial sums of

money. Staying this action pending the final resolution of the Criminal Case will enable

* Compare Counts I-IV and VI-IX of the Complaint and Information (Ex. 3) to Counts 9-12, 20 (1 150), 2, 16 and 18
of the Petition (Ex. 1).
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Gilliland to defend this action vigorously without fear that her discovery responses will be used
to incriminate her in the Criminal Case, See, e.g., Brock, 109 F.R.D. at 120; see also, AIG, 2007
WL 2116383 at *3 (A stay may be appropriate when a demand for discovery has been addressed
to a defendant who cannot respond “without subjecting himself'to a ‘real and appreciable’ risk of
self-incrimination,”) (citing United States v. Kordel, 397 U.S. 1, 9 (1970)). This first, and most
important, factor thus weighs in favor of staying this action.

B. Gilliland Has Been Indicted

Gilliland has been indicted. Indeed, the court gives this second factor more weight when,
as here, the defendant is seeking a stay to avoid choosing between her privilege against self-
incrimination and her defense of the civil case. E.g. Gordon, 2009 WL 2252119 at *4. This

second key factor thus also weighs in favor of the stay.

C. The Prejudice To Gilliland If This Action Is Allowed To Proceed While The
Criminal Case Is Pending Qutweichs CNEC’s Interests And Any Prejudice

CNEC Would Suffer If This Action Is Stayed

CNEC has a legitimate interest in the expeditious resolution of this action. However,
such interests are trumped by Gilliland’s interest in avoiding the quandary of choosing between
waiving her right against self-incrimination or effectively forfeiting this action. See, e.g,
Plumbers and Pipefitters, 886 F. Supp. at 1140; Dienstag v. Browsen, 49 FR.I. 327, 329
(S.DN.Y. 1970) (“While [a stay] will undoubtedly cause inconvenience and delay to plaintiffs,
protection of defendants’ constitutional rights against self-incrimination is the more important
consideration.”). This third factor thus, too, weighs in favor of the stay.

D. Denying The Stay Will Prejudice Gilliland’s Interests And Place A Severe
Burden Op Her

Gilliland has an obvious interest in avoiding the quandary of choosing between waiving

her right against self-incrimination or effectively forfeiting the civil case because of the adverse
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inference that could be drawn against her if she invoked her right against self-incrimination in
this action. See, e.g., 41G, 2007 WL 2116383 at *3. Denying a stay would therefore unciermine
the right against self-incrimination both the Cherokee Nation Constitution and the Indian Civil
Rights Act bestow upon Gilliland, See, e.g., Volmar, 152 F.R.D at 39.

Refusing to grant a stay could also expand the rights of criminal discovery beyond that

allowed under the Criminal Procedure Code, expose the basis of Gilliland’s defenses to the

~ prosecution in advance of trial, and otherwise prejudice Gilliland in the Criminal Case. See, e.g.,
Plumbers and Pipefitters, 886 F. Supp. at 1138; Volmar, 152 F.R.D. at 39. Staying this action in
light of the paralle] Criminal Case will prevent either party from taking advantage of the broader
civil discovery rights. See, e.g., Gordon, 2009 WL 2252119 at *3.

Finally, the Cherokee Nation has unlimited resources on which it can draw to pursue both
this action and the Criminal Case simultaneously. Conversely, the simultaneous defense of both
this action and the Criminal Case will place a severe financial burden upon Gilliland, a lone
individual. See, e.g., Worldcom, 2002 WL 31729501 at *7-8. This fourth factor, as well, thus
weighs in favor of the stay.

E. Staying This Action Would Serve The Interests Of The Court

While this Court has a strong interest in keeping litigation moving to conclusion without
unnecessary delay, resolution of the Criminal Case may increase the possibility of the settlement
of this action and may reduce the scope of discovery in this action because the evidence gathered
during the Criminal Case can later be used in this action, See, e.g., AIG, 2007 WL 2116383 at
*4: Worldeom, 2002 WL 31729501 at *8; Plumbers and Pipefitters, 886 F. Supp. at 1140,

Granting of the stay would therefore serve the interests of judicial efficiency. Id.
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K. Staying This Action Will Not Adversely Impact The Public

Finally, all of the actions alleged in the petition occurred more than three years ago. See

Petition (Ex. 1). Gilliland is no longer the Executive Director of, and has no connection with,
CNEC, so the Criminal Case can serve the same deterrent function in the eyes of the public as a
civil action. Staying this action will therefore not adversely impact the public.

CONCLUSION

If not stayed, this action will undermine Gilliland’s exercise of the right against self-
incrimination, expand the rights of ¢riminal discovery beyond the limits in the Criminal
Procedure Code, expose the basis of Gilliland’s defense to the prosecution in advance of the trial,
and otherwise prejudice Gilliland. Staying this action will not seriously injure either CNEC or
any public interests and will further the interests of judicial economy. All the factors courts
consider when determining whether justice requures a stay of a civil action pending the resolution
of a criminal proceeding weigh in favor of a stay here. Gilliland therefore respectfully requests

that this Court stay this action pending a final resolution of the Criminal Case.

Respectfully submitted,
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CERTIFICATE QF SERVICE

I, the undersigned, do hereby certify that on this day of August 2016, a true and
correct copy of the above and foregoing instrument was sent by U.S. Mail, with proper postage
thereon fully paid, to:

Ralph F. Keen II

KEEN LAW OFFICE, P.C.
205 W. Division

Stilwell, OK 74960

2796578.1:411365:01951 O ﬁ O
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Exhibit 1

Exhibit 1
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FilED
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VS,

KIMBERLIE GILLILAND,
Defendant,

PETITION FOR BRTEACKH OF FIDUCIARY DUTY,
EMBEZZLEMENT AND CONVIERSION

COMES NOW the plainiiff, Cherokee Nation Education Corporation, who for its cavsé

of action against the named delendant does allege and state as follows:
GENERAL ALLEGATIONS RELATING TO ALL COUNTS

{. Plaintiff, Cherokee Nation Education Corporation d/b/a Cherokee Nation
Foundation (hereinatter "Foundation™), is a hon-profit 501{c)(3) corporation, wholly owned by,
and incorporated under the laws of the Cherokee Nation. with 1ts principal place of business
located in Tahlequah, Oklahoma.

2. The pripary mission of the Foundatipn is 10 provide higher-education
opportunities to gualifying Cherokee sludents as a mcans of reaching their full academic
patential, Article I, Bection 1.5 of the Foundation bylaws provides that lhe corporation is not
organized [or pecanmiary profit, and no part of the net earnings of the corporation shall inure to

the benefit of any private mernber or individoal.

3. Defendant, Kimberlie Gilliland, 1s a citizen of the Cherokee Nation.
4, Pursuani (o Article VI, Section 6 of the Cherokee Nation Consmwution, this

Page T 033
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Cotrt has geperal jurisdiction to hear and resolve disputes arising under the lavws and constitution
of the Cherokee Nation, both in law and equity, whether criminal er civil in nature.

3. On December 22, 2008, Principal Chiet Chad Smith endorsed a Council
resolution confirming the nomination and appointment of deltndant to serve on the Foundation
Buoard of Dizectors far a term of four years.

6 Defendant served on the Foundatipn Board of Directors, including a partial wem
as President, unti] her voluntary resignafion on Qctober 5, 2009, when she assumed the dulies
and responsibilitics as Exeoutive Director of the Foundation.

7. Unider ths Poundation Bylaws, the Executive Director has the alfirmative duty to
cause 1o be deposited all monies, drafls and checks in the name af, and to the credil of the
corporatioh ify sueh. bauks and depositors as a majority of the whale Board of Directors shall
designate.

8. Under the Foundation bylaws, Lhe Executive Director has the affirmative duty to
render ta the President and the Directors, whenever reguired, an account of all transactions by,
and/or the financial conditions of the corporation.

9, Iinder the Foundation bylaws, the Exeeutive Divector has the affirmative duty to
be the administrator of the corporation and be charged with the responsibility of managing, the
business of the corporation in the role of the chiel executive officer and shall perform such other
duties as may be prescribed by the Board of Directors or the President.

10, Under the Foundation bylaws, the Ixecutive Divector is granted authority 10 sign
checks, receipts, deposit funds, enter into contracts. modily or cancel contracts, on behalt of the
Board of Directors, not to exceed the amount of $5,000.00.

1. The above-deseribed curies and responsibilities of the Executive Director created

Page 2 0l 33
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an affirmative fiducldty relationship betwean plaintiff and defendant, relating to all of plotntiff's
business miagters and general operalions.

12.  This fiductary relationship continuously exisled from defendant's assumption of
the duties and respongibilities as Cxecutive Director yp until her final departure from plaintiff's
employment in July of 2013.

13 On April 24, 2014, an ndependent audit of 1he Foundalion was released. The
audit report included a schedule of lindings and questioned costs.  The findings noted the
defendant "exercived substuntiol control vver all phases of the organizaiion and wes able To
clreummient board authority on g awmber of issues.” The report indicated that Foundation
compiters, data files and a printer had been removed from the corporate offices.. The report
further questioned tavel expenses paid. for non-emplayees and checks issued W "Cherokee
Medie, ™ 8 business owned and operated by defendant.

COUNT |
BREACH OF FIDUCIARY DUTY - EMBEZZALEMENT
(Unauthorized Pay Increases - $64,676.35)

14, Plaantiff incorporates by reference paragraphs 1 through 13 abeve as if fully set
[orth herein.

15, In 2009. Foundation and defendant entered into & contract beginning on August 5,
2009, and ending on December 31, 2009, for defendant to assume the dulies and responsibilities
of exeeutive director as an independeont contractor.  Said contract provided that Foundaiion

\
would pay defendant $3,000.00 per month, not o exceed $36,000.00, and that defendant was not
cligible for [ederal, state, social security, workers' compensation or unemployment benetiss, and

thal defendanl was responsible for all federal and slawe taxes as a result of payments from

Foundation.
Page 3 0f 33
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16.  On or about January 11, 2010, Foundation and defendant executerd a contract
amendment extending the 2009 conwract at a rate of $3,000.00 per month until new performance
¢riteria and corpensation could be agreed upon.

17.  In March of 2010, the Foundation Board approved a new contraet with the
defendant for 40 hours per week for a term of one calendar year, relroactive to January 11, 2010,
in an amount not to exceed $72,000.00. or $6,000.00 per month, The new contract was
memoriadized on April 2, 2010, in a written agreement smting that defendant was to continte the
duties and responsibilitics as exeeulive director as an independent conlractor and {liat. defendant
was responsible for all taxes owed as a result of payments from Foundation.

(Jenucry - August 2001 Pay Increase)

18, From Jaouary 2011 through Augusl 2011 payroll was progessed in-house by
defendant, during which time she paid hersell’ approximately $54,000.00, or $6,750.00 per
month, as "Director,” No Board approval was granted for the pay rate incrgase or trangitioning
defendant from & cepwact employee o a payroll employee, For this time period defendant
wrongfilly paid herself $6,000.00 in excess of ber 2010 approved contact rate,

19, In the Fall of 2011, delendant contracled 4 private company, Paychex, fox
Foundation's payroll services. Defendant set up the accouﬁt with her to have exclusive payroll
reporting authority, and [lnal approval of all paychecks, In Septeriber 2011, Payehex began
withholding federal, state. and social securily waxes For defendant and another contract employee,
Meather Sourjohn, who had previously been responsible for her own taxes as a contract
employee.

(Sepremper 2011 Pay Increases)

20.  To September 2011, Paychex records establish that defendant’s monthly camings

Puge 4 of 33
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increased to $7,224.24 per month; said amounl being $1,224.24 over her approved monthly
contract rate in 2010, As a direct result of defendant's wnauthorized pay inerease, from
Seplember 2011 through December 2011, delendant wrongfully paid herself $4,896.96 in excess
of her 2010 approved contact rate.

21, In September 2011, Paychex records further establish that Heather Sourjobn's
monthly earnings increased to $4,114.78 per month; said ampunt being $714.78 aver her 2010
monthly rate of $3,400.00 previously approved by Foundation. As a residt of defendant's
unauthorized pay increase benefitting lleather Sourjohn, Ms, Sawmjohn wr@agfu]ly'received
$2,859.12 from Ssptember 2011 through December 2011, in exeess of her 2010 approved rate.

(2012 Pay Increases)

22, Paychex records and Foundation's 2012 'W-2 earnings statement for catendar yoar
2012 establish that defendant's yearly eamings increased to $89,161.64, which was $17,161.64
over ber approved coniract rate in 2010. As a direct result of defendant's unauthorized pay
inerease, she wrongfully received pay of $17,161.64 in 2012 in excess of her 2010 approved
contact rale.

23, Paychex records and Foundation's 2012 W-2 carnings statement for calendar year
2012 further cstablish that Feather Sourjohn’s yearly eamings inergascd o $56,784 .69, which
was $0,948.69 over her approved 2010 rate of $40,800.00 prcviﬂ‘us;:; approved by Foundation.
As a result of defendanl's unauthorized pay increase benefitting Heather Sourjohn, Ms. Sourjohn
wrongfully received $9,948.69 in 2012 in cxcess of her upproved 2010 contract rate.

24, On Janvary 28, 2013, Toundation and delendant entered into a Severance
Agreement which provided that defendant would reccive $74,500.00, less taxes and other

withholdings. This amount was intended 1o reflect onc-year's salary for defendant at that time.

Page 5 of 33
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The agreement further allowed defendant to remain on Foundation's payroll at her "base salary”
unti] her final day of employment on July 12. 2013, at 5:00 pm. Per he Severance Agreement,
defendant received $74,500.00 less social seourity, Modicare, federal, and state withholdings on
January 31, 2013.

tJanuary 2013 Pay Inecreases)

25 In Janmary 2013, Paychex records establish that defendun! received $7,908.18;
said amount being $1,008.18 over her approved monthly contract rate in 2010. As a result of
defendant's unauthorized pay increase, defendant wronglully paid hersolf $1,908.18 in excess of
her 2010 approved contaot rate.

26. In January 2013, Paychex records further wﬂ:stablishd that Heather Sourjohn received
$4,407.00; said amount baing $1,007.00 over her approved 2010 monthly rate. As & result of
defendant's npauthorized pay increase benefitting Heather Soutjohn, Ms. Sourjohn wrenglully
received $1,007.00 in excess of her approved 2010 rate,

(February 2013 ~ June 2013 Pay Increases)

27 On Janwary 31, 20173, Paychex records establish defendant wrongfully increased
fier monthly rate from $7,908.18 to $8,072.26; and ingreased Ms. Sourjohn's monthly raie from
$4.407.00 to $4.612.24,

28 From February 2013 to June 2013 defendant received $40,361.30; said amaunt
being $10,361.30 over her approved 2010 contract rate. As a result of defendant’s unautharized
pay increase, she wrongfully paid herself $10,361.30 n excess of her approved 2010 contact
rate.

29, From February 2013 to July 12, 2013, Heather Sourjohn received $23,061.20

whick was $6.061.20 over her approved 2010 rate. As a result of defendant's unauthorized pay

Page 6 of 33
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inerease benefitting Heather Sourjohn, Ms. Sontjehn wrongfully reccived $6.061.20 in excess of

her approved 2010 rate.
(July 2013 Qverpayntent)

30.  Defendant's last day per the Severance Agreement was Friday, Juby 12, 2013, at
5:00 pm. Due to the pay cyele ending oh Nily 10 defendant should bave received two days
additional pay on ber last paychieck, which under the approved 2010 contract ratc, should have
been 5600.00. However, defendant wrongfully paid herself §8,072.26, a full mopth's salary at
her unauthorized rate for July, said ameunt being $4,472 26 over her approved. 2010 contract
rate. As a resull of defendant's unauthorized pay increase, she wrongfully paid herself $4,472.26
in excess of her approved 2010 comtact rate.

31.  Foundation was the rightful ewner and possessor of these funds and defendant's
wrongful acts cawsed Foundatlion to-be pannanently dispossessed of the funds and converted to
the personal use and benéfit of her.and others without Foundation's consent; said acts constitute
embezzlement and/or conversion of funds.

32.  Defendant's aets of embezslement and/or conversion were committed without
actual or apparent authorily amd withoul approval of ihe [oundation Board of Directors, and
were commiticd with a culpable state of mind involving knowledge of, or with gross
recklessness with respeet to, her fiduciary duty owed to the Foundation and constitute s breach
and defalcation of that Gduciary duty.

33, Asa direct and praximate resull ol delendant's breach of fiduciary duty throngh

embezzlement and/or conversion, Foundation has suffered monetary damages relating to Count 1

In the armnount of $64,676.35.

Page 7 0f 33
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S —
BREACH OF I'iDU Ch’fig i];%'l%’i’ -EMBEZZLEMENT
(College Tuition - §21,000.00)

34, Plantiff incorporates by reference paragraphs 1 through 33 above as if fully set
forth berein.

35, During the time frame of January 2011 (hrough Aprit 2013, by defendant's direct
actions, in excess of.fBEI_.,OOJO.OQ of Founddtien funds were used to. pay North Park University, an
Evangelical Covenant Church seminary and private univessity located in Chicdgo, Ithnos, for
tuition and expenscs related to defendant’s enrollment in the school's online master's program.
Over the courge of time the defendant allegedly earnéd (or has represented to third parties that
she has earned), a Masters Dagres in Nonprolit Management, and a graduate eertificate gn
nonprofit fundraising.

36. Our o1 about May 8§, 2013, an additional $4,240.00 of Foundetion funds were paid
to North Patk University for tuition and expenses for the 2013 summer semester. This course
work could anly have been completed after defendant's predelermined last day of employment of
July 12, 2013 as contained in her severanée agreement executed on January 28, 2013,

37, Foundation was the rightful owner and possessar of these monies and defendant's
wrongful acts caused Foundation to be permhanently dispossessed of the moniss and converted to
the her personal use and benefit without Foundation's consent; said acts constitute embezzlemeént
of funds.

8. Defendan's acts of embezzlemenl were committed withoul actual or apparent
anthority and without approval of the Foundation Roard of Directors, and with a culpable state of
mind involving knowledge of, or with gross recklessness with respeet to, her Hduciary duty owe(i

10 the Foundation and constitute a breach and defalcation ol that fidyciary duty.
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39,  As a direct and proximate result of defendanl's breach of fiduciary duty through
embezzlement, Foundation has suffercd monetary damages relating to Count 2 in the amournt of

$21,000.00.
COUNT 3
BREACH OF MDUCIARY DUTY - EMBEZZLEMENT
(Cherokee Media - $6,488.00)

40.  Plaintiff incorporates by relererice paragraphs 1 through 39 above as if fully set
forth herein.

41.  Defendant and her husband, Andrew Sikora, own and Gperate a private busingss,
Cherokee Media, Lid., a’k/a Cherokee Medin Limited (hereinafter "Cherokee Media’,
Defendant’s régtnmé asserts that ghe has served as president of Cherokee Media sinee 2002,

42, In July of 2009 defendant was advised in writing by the office of the Cherokes
Nation Attorney General that the Foundation Executive Director was deemed an officer under
the Cherokee Nation Sunshine Fthiss Act, and as such, Foundation was prohibited from entering
inlo any contractual relationships with businesses to which she had a pecuniary interest in.

43.  During the time {ramc of February 24, 2012, through August 8, 2012, a total of
$5,500.00 of Foundation funds were paid to defendant's husband, Andrew Sikora for “supplies®
and "equipment rental/film and supplies/deposit.”  The 2012 Youndation "Program Report”
prepared by the defendant contained information about the Foundation's so-called "purinership”
with Cherokee Media,

44.  On or about June 12, 2013, $988.00 of Foundation funds was paid directly 1o
Cherokee Media. Foundation was the rightful owner and possessor of these monies und
defendant's wrongful acts caused Foundation to be permanently dispossessed of (he monies and

converted to the her personal use and benefit without Foundation's consent; sad acts constitule
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embezzlement of funds.

45 Defendant's acls of embezzlement were commiited without actual or apparent
authotity and without approval of the Foundation Board of Directors, and with a culpable state of
wind involving knowledge of, or with gross recklessness with respect to, her [iduciary duty owed
10 the Foun(-la’riqn and constituie breach and defaleation of that fiduciary duty.

46,  As a direct and proximate result of defendant's breach of fiduciary duty through
smibezzlement, Poundatian has suffered monetary damages relating to Count 3 in the amount of
$6,438.00.

COUNT 4
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION SCHOLARSHIP FUNDS
("Sradent A" - $4,500.00)

47. Plaintiff ingorpirates by reference paragraphs 1 through 46 abave as if fully set
forth herein.

48, Defendant unilaterally awarded & (otal of $4,500,00 in Foundmion Gammon
Scholarship funds to "Student A" for academic ycars 2011-2013, with the final $1,500.00
payment being made on January 28, 2013, the same day delendant executed her severanee
agr.eemant with the Foundation.

49, These funds were awarded in direct viclation of Foundation policies ahd
procedures, to wit: 1) "Student A" neiflier mude an application, nor went through ihe competitive
scholarship selection proeess to be awarded said funds; 2) the funds were paid for attendance ar
the University of Hawaii at Hilo, a direct violation of the Gammon Scholarship endowment
criteria which is reslricted to individuals attending college within the coatinental United Stales;

and, 3) "Student A" was enralled in a certificale program 1w acquirc a Certificate In Indigenous
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Langvage and Cuhure Revitalization. a direct vielation of the Gamimen Scholarship endowment
criteria which is restricted 10 individuals pursuing a course of study that will result in a bachelor's
or higher degree.

50.  Plaintiff is informed and believes that the scholarship mouies writmgfully paid by
deferdantt to "Stuclent A" was in [act an act of uncthical political patronage to indirectly benefit
fopmer Principal Chief Chadwick Smith. Chief Smith's level of knowledge or complicity in
these wrongful acts (if any) is. as of the time of the filing of this petition, unclaar,

51,  Foundation was the rightful owner and possessor of these monies and defendant’s
wrongful acts caused Foundation to be permanently dispossessed of the monigs to the use and
benefit of a third-party without Foundation's consent; said acts vonstitiuie a conversion.

52.  Defendant's acts of conversion were commiticd without actual or apparent
authority and without approval of the Foundalfon Board of Direetors, and vwere committed with a
culpable sate of mind involving knowledge of, or with gross rgcklessness with, respect 10, her
fiduciary duty owed to the Foundation and constitufe a breach and defalcafion of that fiduciary
duly.

33, As a direct and proxicmate result of defendant's breach of fiduelary duly through
conversion, Foundation has suffered monetary damages relating to Count 4 in the amount of

54,500.00.
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COUNT 5
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION SCHOLARSHIP FUNDS
("Student B” -~ $10,000.00)

54.  Plaintiff meorporawss by reference paragraphs 1 through 33 above as if fully set
forth herein.

55.  Defendan! unilaterally awarded a total of $10,000.00 in Foundation Cherokee
Nation Businesses scholarship fonds to “Student B” for academic years 201 1-2013,

56.  These funds were awarded in direct violation of Foundation policies and
procedures, 1o wit: 1) “Student B" neither made an applisation, nor-went through the competitive
scholarship selection process to be awarded any schelarship funds for the 2011-2012 academic
year, yet was unilaterally awarded §%5,000.00 by defendant; and, 2) "Studenl B" did not satisfy
the academic requirements for the Cherokee Nation Business scholamship for the. 2012-2013
acatternic year, yet was unilaterally awarded $5,000,00 by defendant. These finds were paid to
"Student B" o the exclusion of four other 2012-2013 applicants who satisfied all scholarship
criteria, but went completely unfunded.

57.  Foundation was the rightful owner and posseszor of these menies and defendant’s
wrongful acts caused Foundation w0 be permanently dispossessed of the monies to the use and
benefit of a third-party without Foundation's consent; said acts constitule a conversion.

58.  Defendant's acts of couversion were committed without actual or apparent
authority and without approval of the Foundation Board of Directors, and were commitled with a
culpable state of mind involving knowledge of, or with gross recklessness with respect to. her

fiduciary duty owed to the Foundation and constitute a breach and defalcation of that fiducjary
duty.
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50, Asa direct and proximate result of defendant's breach of fiduciary duty through

conversion, Foundation has suffered monetary damages relating to Count 5 in the amount of

$10,000.00.
COUNT 6
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION SCHOLARSHIP FUNDS
("Student ' - $5,606.73)

60.  Plaintiff Incorporates by reference paragraphs 1 through. 59 above as if fully set
forth herein.

61,  Defendant unilaterally awarded a total of $5,606.73 in Foupdation Gammon
Scholarship funds to "Student C." lor academie years 2011-2013.

62.  These funds were awarded in divect violation of Foundatign policies and
procedures, 1o wit: 1) "Student C" did not submit 2 timely scholership application, nor did she go
thromgh the competitive scholarship selection progess to be ayyarded said funds; and, 2) the funds
were further paid in direct violation of the Gammoen Scholarship endowment eriteria which is
restricled to individuals possessing a minimum of one-fourth (1/4) Cherokee blpad quanturm.

63.  Toundation was the righiful owner and posgessor of these monies and defendant's
wrongful acls caused Foundation to be peumanently dispassessed of the nionies 1o the use and
benefit of a thixd-party withoul Foundation's consent; said acts constitute a conversion.

64.  Defendant's acts of conversion were committed without actual or apparent
authority and without approval of the Foundation Board of Directors, and were committed with 2
culpable state of mind involving knowledge of, or with gross recklessness with respect 1o, her

fiduciary duty owed to the Foundalion and constitute a breach and defalcation of tha fiduciary
duty.
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65.  As a direct and proximate result of defendant's breach of fiduciary duty (hrough
conversion, Foundation has suffered monetary damages relating 1o Counl 6 in the amount of
$5,606.73.

COUNT 7
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION SCHOLARSHIP FUNDS
("Student D" « §2,550.81)

66.  Plaintiff incorporates by refrence piragraphs 1 through 65 above as if fully set
forth berein,

67. On or abowt January 3, 2011, defendant unilaterally awarded $1,500.00 in
Foundation Gammon Scholarship funds to "Student 11" and further extended 1o her a uero-
imerest student loan in the amount of $2,050,81,

68.  These [unds were awarded and loaned, in diteet violation of Foundation policies
and procedurss in that "Student D" neither made an application, nor went through the
compelitive scholarship selection process Lo be awarded ar lonned said funds.

69. Foundation was the rightful ovaler and possessor of (hese monies and defendant's
wronglul acty caysed Foundation 1o be permanently dispossessed of the monies to the use and
bebefit of a third-parly without Foundation's consent; sald acts constitute @ conversion.

70, Defendants acts of conversion were committed withour actual or apparem
authority and without approval of the Foundation Board of Uirectors, and were committed with a
culpablu state of mind invelving koowledge of, or with gross recklessness with respect to, her
fiduciary duty owed to the Foundation and constitute a breach and defalcation of that fiduciary
cluy.

71, As a direct and proximate resull of defendant's breach of fiduciary duty through
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conversion, Foundation has suffered monetary damages relating to Couwnt 7 in the amount of

$3,550.81.
COUNT §
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(Calorado Family Trip for Four - $1,300.00)

72.  Plaintiff incorporates by reference paragraphs | through 71 above as if fully set
forth herein,

73,  During a period from January 24, 2012, through Japuary 29, 2012, defendant
wronglully expended Foundation funds for her own persohal use and benefit, and for the use and
benefit of her hushand, Andrew Sikora, and for use and benefit of her two nonor children, 8.8,
and $.8., by purchasing meals, hotel lodging, toll road usage, fusl, utilizing a Foundation vehicle
and other travel mxpenses for an apparent all-cxpense-paid family trip to Golden, Colovado
peeurring on January 24 - 29, 2012.

74.  Foundation was the vightful owner and possessor of these funds and defendant's
wronglu) acts caused Foundation to be permanently dispogscssed of the funds and converted tw
her personal use and bensfit withowt Foundation's consent: said acts constitule embezzlement of
funds,

75.  Defendant's acts of embezzlement were committed without actual or apparent
autherity and without approval of the Foundaton Board of Directors, and were corumnitted with a
culpable state of mind involving knowledge of. or with gross recklessness with vespect 10, her
fdueiary dwy owed to the Foundation and constitute a hreach and defalcation of that fiduciary
duty.

76, As a direct and proximate resuft of defendant's breach of fiductary duty through

embezzlement, Foundation has sutfered monetary damages relating 1o Count 8 i the amount of
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$1,300.00.
COUNT 9
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(California Family Trip for Four - $3,800.00)

77.  Plaintiil incorporates by reference paragraphs 1 through 76 above as if fully set
forth herein.

78.  During 4 peniod. from January 24, 2012, through February 14, 2012, defendant
wrongfully expended Foundation funds for her own personal use and benellf, and for the usg and
benefit of her husband, Andrew Sikora, and for use and benelil of her two miner children, 5.S.
and 8.8., by purchasing roundtiip airlines tickets, car rental, hotel lodging, meals, fuel, and other
travel expenses for an apparent all-expense-paid family trip to I.os Angeles, California qecurring
on February 9 - 13, 2012.\

75.  Foundalion was the rightful owner and possessor of these funds aid deféndant's
wrongful acts caused Foundalion 10 bé petmanently dispossessed of the funds and converted to
Her personal use and beneflt without Foundation's consent; said acts constitute emberzlement of
funds.

80.  Defendant's acls of embezzlement were committed without agtual or apparent
authority and without approval of the Foundation Board of Directors, and were committed with a
culpable state of mind involving knowledge of, or with gross recklessness with respect to, her
fiduciary duty owed to the Foundation and constiture a breach and defalcation ol that fiduciary
duty.

§1.  As a direct and proximate result of defendant's breach of fiduciary duty through

einbezzlement, Foundation has suffered monciary damages relating to Count 9 in the amount of

$3,800.00.
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COUNT 10
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(Texas Trip - American Girl Packages - $300.00)

§2.  Plaintiff incorporates by reference paragraphs | through 81 above ns if fullv set
forth herein.

83,  During a peniod {rom May 17, 2012, through May 19, 2012, defendant wrongfully
expended Foundation funds for her own personal use and benefit, and for the use and benefit of
Foundation ewployee Heather Sowjohn, and their two minor daughters by purshasing two
“American Gisl" room packages (containing American Gixl doll beds, pink balloous, pink bath
linens, milk & cookies) during a trip to Texas.

84,  Foundation was the riglitfu) owner and possessor of these funds aud defendant's
wrangsl acts cansed Foundation to be permanently dispossessed of the fimds wnd donverted 10
her personal use and benefit without Foundation's consent; said acts constitute embezzlement of
funds.

85.  Delendant's acts of gmbezzlement were committed without actual or spparent
authority and without g@pproval of the Foundation Board of I'ﬁrectors,,,-and were commitled with a
culpable state of mind invelving knowledge of, or with gross recklessness with respect to, her
fiduciary duty owed to the Foundation and constitute a breach and defaleation of that fiductary
taty.

86. Asg a diveet and proximate vesult of defendant's breach of Niduciary duty through

embezzlement, Foundation has suffered monctary damages relating to Count 10 in the amount of

$300.00.
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COUNT 11
BREACH OF PIDUCIARY DUTY - EMBEZZLEMENT
(Cueen Mary Paranormpl Birthday Experience - §2,500.00)

87.  PluinG Il incorporatey by relerence paragraphs 1 throdgh 86 above as if fully sel
forth herein,

88.  During a period from July 16, 2012, through August 13, 2012, defendant
wiongfully expended Foundation funds for her own personal use and benefit, and for the vse and
Lemefil of her husband, Androw Sikora, by purchasing airlines tekets, afrport parking (including
a $125.00 car wash fee), car rental, hotel lodging (including two nighis on the Queen Mary ship,
ronat, Al8S, purportedly khown for its “Paranormatistic” activity), personal souvenirs, meals
(including multiple purchases of alcoholic beverages), fuel and other trave] related expensss, for
an npparent all-expense-paid trip to Long Reach. California begioming on Auvgust 9, and
contipuing through defendant's birthday of August 13, 2012.

89.  Foundation was the rightful owner and possessar of these funds and deléndant's
wrongiul a¢ts caused Foundation to be permanentiy dispossessed of the funds and converted to
her personal use and benefit without Foundarion's consent; said agts constinute embezzlement of
funds.

90.  Defendant's acts of vmbezzlement were commilted wilhoul actual or apparent
authorily and without approval of the Foundation Board of Directors, and were commilted with a
pulpable state of mind invelving knowledge of, or with gross recklessness with respect to, her
Fduciary duly owed to the Foundation and constitute a bresch and defalcation of that fiduciary
duty.

91.  As a direct and proximate result of defendant's breach of fiduciary duty through

embezziement, Foundation has suflercd monetary damages relating to Count 11 in the amount of
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$2,500.00.
COUNT 12
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(Portiand Trip - $475.00)

92, Plaintfl incorporates by reference pavagraphs | through 91 above as if fully set
forth berein,

b3, During a period from July 16, 2012, through August 18, 2012. defendant
wronghidly expended Foundation fands for her own personal use and benefit, and for the use and
benefit and of her husband, Andrew Sikora, by purchasing unauthorized afrlines tickets and
personal sonvenirs during a trip 10 Portland, Oregon oceurming on August 15- 18, 2012.

94,  Foundation was the rightful owner and possessor of thege. funds and defendant's
wrongful acts caused Foundation to be permanently disppssessed of the funds mad converted to
her personal use and benefit vithout Foundalion’s consent; sald acts constitute embezelement pf
funds.

93, Defendant’s acts of embezzlement were committed without actual or apparent
authority and without approval of the T"oundation Board of Directors, and were commitled with a
culpable state of mind ivvolving knowledge of, or with gross recklessness with respect 0, her
fdvciary duty awed 1o the Foundation and constitute a breach and defaleation of that fiduciary
duty.

96, As a direel and proximate result of defendant's breach of fiduciary duty through

embezzlement. Foundation has suffered monetary damages relating to Cown 12 in the amount of

$475.00.
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COUNT 13
BREACI OF FIDUCIARY DUYY - EMBEZZLEMENT
(Cara Cowan Watts Dallas Trip - $1,200,.00)

97.  Dlaintiff incorporates by reference paragraphs 1 through 96 abave as if fully sel
forth herein.

98,  During a petiod from April 26, 2013, tarough April 28, 2013, defendant
wrongfiilly expended Foundation funds for her own personal use and benefit, and for the use and
benefit of a non-Foundation employee, (former) District 5 Cherokee Nation “Iibal Conncilor
Cara Cowan Watts, by purchasing hotel lodging (mcluding $100.00 m pet fee charges) and
exiravagant majmls (including mulliple purchases of alcoholic beverages and $72.00 for two
bottles of wine), during a purported Foundation business trip to Dalkas, Texas ocotyring on April
26 - 28, 2013

09.  TFoundation was the righlful owner and possessor of these funds and deféndant's
wrongfal acts caused Foundation to be permanently dispessessed of the funds and converted to
the personal use and benefit of her und others withiout Foundation's consent; said acts constitute
embezzlement of fiunds.

100. Defendant's acts of emberzlement were conumitted without actal or apparent
authority and withaut agproval of the Foundation Board of Divectors, and were comutitted with a
culpable state of mind involving knowledge of, or wilh gross recklessness with rospesct to, her
fiduciary duty owed 1o the .I“‘mmdation and constitute a breach and defaleation of that fiduciary
duty,

101, As a direct and proximate tesult of dcfcndant’s’ breach of [iduciary duly through

embezzlement, Foundation has suffered monctary damages relating 1o Count 13 in the amount of

$1,200.00.
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COUNT 14
BRELACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(Cara Cowan Watts Phoenix Tickets - §1,000.00)

102, Plainufl incorporates by reference paragraphs 1 through 101 above as if fully set
forth herein.

1053. Thaing a period from Febroary 28, 2013, through June 3, 2013, defendant
wrongfully expended Foundation funds for her own personal use and benefit, and for the use and
benefit of a non-Foundation employee, (former) District S Cherokee Nation [ribal Countilor
Cara Cowan Watts, by purchasing unauthorized airlines tickets (o Phoemx, Arzona.

104.  Said aivline tickets were originally purchased for travel on June 8, 2013, but were
changed at defeadant's divection on May 31, 2013, for fravel to ocour on Qctaber 25, 2103, three
months after defendant's [ual date of employmient under the Severance Agreement, tesulting in
additional charges being assessed.

105.  Foundation was the rightful owner and possessor of these funds and defendant's
wrongful acts caused Foundation to be permanently dispossessed of he funds end converted to
the personal use and benefit of her and others without Foundation's consent; said acts constiwate
embezzlement of funds.

106.  Defendant’s acts of embezzlement were committed withoul actual or apparent
authority and without approval of the Foundation Board of Directors, and were commitled with a
culpable state of mind involving knowledge of, or with gross recklessness with respect to, her
tiduciary duty ow;ed to the Foundation and copnstitute a breach and defaleation ot that fiduciary
duty.

107.  As a direct and proximate result of defendant's breach of fiduciary duty through

embezzlement, Foundation has suffered monetary damnages relating to Count 14 in the amount of
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$1.000.00.
COUNT 15
) BREACH OF FIDUCIARY BUTY
CONVERSION OF FOUNDATION ASSETS AND RESOURCES
(Carn Convgn Watts Coprmunity Workshops -~ $1,600.00)

108,  Plaintitf incorporates by reference paragraphs | thraugh 107 above as if fully set
forth herein.

109.  During the time frame of January 2013 through April 2013, defendant unjlaterally
directed the wrongful use of computers, supplies and employeo Ume and labor to be utilized to
copy documents and prepare iterature and materials for (former) DRistrict 5 Cherokes Nation
Tribal Councilor and Principal Chief candidate Cara Cowan Watis' workshops held in
Claremore, Oklahoma in January of 2013, and Dallas, Texas in April 0f' 2013, The literature and
materials ineluded Cherokes Nation Tribal Registration and Cherokee Voter Registration fornis,
“Srraight Talk with Cora Cowan Watts" handouts, and information about the Foundation’s
purported "parinership” with Chetokee Media, dofeidant's privately owned business,

110, Tn January 2013, defendant used TFoundation funds to remt space in the Will
Rogers Memorial Museum in Claremore for $300,00 and to purchase hreakfast and luach mn
excess of $750.00 for the aforementioned Cara Cowan Watts' Cluremore workshop.

111.  Article I, Section 1.5 of the Foundation bylaws provides that the corporation is
not organized for pecuniary profit, and no part of the net earnings of the corporation shall mure
to the benelit of any private member or tndividual and no part of its activities shall be used for
carrying on propaganda or otherwise attempting to influence legislation,

112.  No other elected Cherokee official was afforded the opportunity to utilize

Foundation funds or resources lor politically gratuitous promotional programs as was Cara
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Cowan Watts. These actls constitute a direcl violation of the Foundation bylaws and sihjected
the Foundation to negative public serutiny by creating the appearance of an apolitical educational
noun-profit polilicaily promoting and favering a sitting clected afficial and future candidate for
Principal Chief.

113, TFoundation was the rightfill owner and possessor of these resources and monics
and delendant’s wrongful acts caused Foundation to be pormanently dispossessed of these
resources and raonies and converted to the personal use and bencfit of a third-papty withour
Foundation's consent; sald acts constitute conversion of assets,

114, Defendaﬁt‘s acts ol conversion were committed without actual or apparent
anthority and without approval of the Foundation Board of Directors, and were committed with.a
culpable state of mind invalﬁii»g lmowlc,dgc of; or with gross recklessness with respéct to, i;m-‘r
fiduciary duty owed to the Foundation and constitute a breach and defalcation of that Hduciary
duty,

115, As a direct and proximate result of defendant’s brsach of fiduciary duty through
conversion, Foundation has suffered mongtary damages relating to Count 15 in the amount of
$1,600,00.

COUNT 16
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION ASSETS
(HP Designjer Printer - $5,000.00)

116.  Plaintitf incorporates by reference paragraphs 1 through 115 above as if [ully set
forth herein.

117, In Jume of 2013, defendant unilaterally removed a large Hewlell-Packard

Designjet Z3200P8 44" Photo Printer and software disks from the Foundation comporate offices
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to an unknown location. Said equipment wag fully functional and valued in excess of $5,000,00.

118, Foundation wag the mightful owner and possessor of this office equipment and
defendant's wrongful agts ¢aused Foundation to be permanently dispossessed of the equiprent
and converted to her personal use and benefil, or the use and benefit of a third party, witheul
Foundation's consent; said acts constitute conversion of assets.

119, Defendant's acts of conversion were committed without sefual or apparent
awthovity aad without approval of the Foundation Board of Directors, and were coramitted with a
culpable state of mind involving krowledge of, or with gross recklessness with respect to, her
fiduciary duty owed to the Foundation and constitiite a breach and defalcation of that fidueiary
duty.

120.  As a direct and proximate result of defendant's beeach of fiductary duty through
conversion, Foundation has suffered monetary damages relating to Count 16 inl_the\mm'mm: of
$-5,'06().00_

COUNT 17
BREACH OF FIDUCIARY DUTY
CONVERSION OF FOUNDATION ASSETS
(Severance Packiage Paid to Lisa Reed Smith - $9,597.60)

121.  Plaintiff incorporates by reference paragraphs | wough 120 above as if fully set
torth herein.

122.  Onor about June 27, 2013, delendant unilaterally authorized a .sevm:ance payment
to Foundation employee Lisa Reed Smith (also defendant's personal housekeeper) in the amount
of $9,597.60. Said payment was made without any factual hindings, authorizafion or approval

by the Board and further exceeded her $5.000.00 spending authority in violation of [Foundation

bylaws.
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123, Foundation waos the rightful owner and possessor of these monies and defendant's
wrongfil acts eansed Foundation 10 be permanently disposscssed of the monies to the use and
benefit of a third-party without Foundation's consent; said acts constitute a conversion.

124.  Defendant's aet of eonversion was committed without actual or apparent authority
and without approval of the Foundation Board of Directors, and was committed with a culpable
state: of mind Involving knowledge of, or with gross recklessness with respect to, her fiduciary
duty owed to the Foundation and constitute a breach and defalcation of that fiduciary duty.

125.  As adirect and proximate resull of defendant's breach of fiduciary duly through
conversion, Foundation has sufféred monetary damages relating to Count 17 in the amount of
$9.597.60.

COUNT 18
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
(Computer Equipment - §5,500.00)

126.  Plaintiff incorporaics by reference paragraphs 1 through 125 above as if fully set
forth herein.

127, Onorabout Juge 7, 2013, defendant used Foumdation [unds to purchase $8,951.10
of computer equipment from the Apple Store in Tulsa, Oklahoma. Said purchase exceeded her
$5,000.00 spending authotity in violation of Foundatien bylaws.

128.  On June 10, 2013, defendant ussd Foundation funds to purchase an additional
$2,025.70 of computer cquipment [rom the Apple Store in Tulsa, Okldhoma.

129, On or about July 1, 2013, defcndan created a Foundation invoice Lo herself in the
amount of $1.496.00 reflecting a portion of the computer equipment recently purchased. This
invoice was allegedly paid by defendant and recorded in Foundation records as & "donation” by

Kimberlie Gilliland.
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130, Jased on Foundation rceords and employes aceounts, a substantial portion of the
computer equipment purchased with Fovndation funds never appeared for use in Foundation's
corporate offices, and the whereabouts of the equipment s unknown. Plaintilf is informed and
beligves the missing computer equipment was converted 1o delfendant's personel vse and benefit,
or to the use and benefit off l;er privately owned business - Cherokes Media.

131.  Foundation was the rightful owner and possessor of this computer equipment and
defendant's wrongful acts caused Foundeion to be permanently dispessgssed of the equipment
aid gonverted 10 her personal vse and benetit without Foundation's consent; said aets constituie
embezzlement of assets. |

132, Defendant's acts of embezzlement were commilted without actual or apparent
atthority and without approval of the Fonndation Board of Direetors, and were commitied with.a
enlpable state of mind mvolving knowledge of, or with grass recklessness with respect ta, her
fiduciary duty owed to the Foundativn and constitute a breach and defalcation of that fiduciary
duty.

1353, As a direel and proximate result of defendant's breach of fiduciary duty through
erabezzlement, Foundation has suifered monelary damages relating to Count 18 in the amount of
$3,500.00.

COUNT 19
BREACH OF FIDUCIARY DUTY - EMBEZZLEMENT
{(Personal/Family Insurance Covergge - $3,288.20)

134, Plainuff incorporates by reference paragraphs 1 through 133 above as if fully set

forth hercin.

135, During the time period of December 27, 2011 through March 24, 2012 detendant

wrongfully paid a total of $3,288.20 of IFoundation funds directly to local providers lor health
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