IN THE SUPREME COURT OF THE CHEROKEE NATION

FRANCIS UNGER, )
)
Appellant, )
)
VS. ) Case No. SC-2015-07
)
CHEROKEE NATION ) ro
COMPREHENSIVE CARE AGENCY ) il
)
Appellee. )

MOTION TO STRIKE APPELLANT’S REPLY BRIEF AND MOTION TO [sic]
EXHIBIT WITH REPRESENTATIONS OF THE ATTORNEY GENERAL’S OFFICE

COMES NOW, the Cherokee Nation Comprehensive Care Agency (“Appellee”), by and
through the undersigned counsel, and hereby moves this Court to strike the Appellant’s Reply Brief
and Motion to [sic] Exhibit with Representations of the Attorney General’s Office, as immaterial
to the issue on appeal. In support of its motion, the Appellee offers the following:

ARGUMENT

The sole issue on appeal here is whether the District Court committed error by dismisé.ing
Count I of the Appellant’s Complaint, a constitutional claim brought pursuant to Article XII of the
Cherokee Nation Constitution, after she attempted to bootstrap dismissed statutory damages to it.
In 2015, the District Court dismissed Count II of the Appellant’s Coniplaint, a statutory claim
brought pursuant to 51 CNCA § 1001, et seq. (“EAPA”).! In 2017, this Court affirmed the
dismissal of Count IT on appeal.” Indeed, the Appellant agrees in her Reply that in 2017, “this
Court in the first appeal of this case held her [sic] that her EAPA claim should be dismissed for

the sole reason it was brought in the District Court not in the EAB.” Reply, 3. What is more, the

Y Unger v. CNCCA, CV-2014-94, June 26, 2015 Order.
& Unger v. CNCCA, SC-2015-07, March 20, 2017 Opinion.



District Court struck Count II, inter alia, from her Complaint.3 Therefore, the only claim
remaining in the District Court case underlying this appeal is Count I of the Appellant’s Complaint.

While the Appellant frames the issue here as seeking review of her Count I dismissal, she
is really seeking to re-litigate the dismissal of Count II. This is of particular concern, considering
the only avenue through which the Appellant could have established a basis for statutory damages
was through Count II. Count IT has been dismissed, appealed, affirmed, and stricken from

this case.’

The Appellant’s arguments offered in her recent Reply exclusively concern her
entitlement to those dismissed statutory damages. The basis for statutory damages has been
dismissed and any arguments or exhibits in support of the same are wholly immaterial, especially
considering that the same could not be presented to the District Court after this appeal. The
arguments and the unverified exhibit contained in the Petitioner’s Reply serves no other purpose
than to confuse the issues before this Court. What is more, the attached “Exhibit ‘B’” is not what
it purports to be. The title page identifying it as an “exhibit” cites a JAT order, while the actual
attachment is an unrelated legislative act.

Therefore, the Appellee respectfully requests that the Court strike the Appellant’s Reply

Brief and Motion to [sic] Exhibit with Representations of the Attorney General’s Office as

immaterial to the issue on appeal.

3 Unger v. CNCCA, CV-2014-94, August 16, 2018 Order Granting Defendant’s Motion to Strike
Plaintiff’s Complaint.

4 See Unger v. CNCCA, CV-2014-94, June 26, 2015 Order; Unger v. CNCCA, SC-2015-07,
March 20, 2017 Opinion; and Unger v. CNCCA, CV-2014-94, Order Granting Defendant’s
Motion to Strike Plaintiff’s Complaint.
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